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IN THE ‘,,.“ -

FOR’THE DISTRICT OF HAWAII

pEO?L~ OF SIR~!;~,et al. , )
)

Plaintiffs ,
! CIVIL NO.

)
ROBERT C. S=AH.+XS,J3. , et al., )

)
Defendants. . )

)

}1OTIO?:FOR P?3LIXI;!M?y IhTJ~;}:C~~O:T

By this ;!az~onPlaintiffs request that tkis Court

grant p~elizinazy injunctive relief pursuant E2 Xule 65,

F.R.C;P. .

Fact’ual s:??ort for the prelininzry injunction

is founi 5n t?:?‘%”2r<5~26Co7.pi2ir.c2zd the sffi?z~~izs[<hiC:l

are at”ac:.ed. to ::-.isnotion aad i.zccrporzted ‘nerein“G;J

reference. b inisx to the affid2viCs, lisrin~ then by

author 2nt subjecz :2:Eer, follot:sthe ~ig~zcure pzge of

this rtotioa.

On the b2sis of the fzcts set forth in the Verifie?

Com?laint and iric).?zffiriavitsat~ach2d, we rzsDectfully

.
SUDF.~ttea: per-z~.znz ar,dirr2pzr2ble injury <s tzking plzce

now and IJillconci~.’~eto take place unless this Court grants

this motion for pre:ininary injur.ction and orders preliminary

injunctive relief ES set forth below.
●

The ?12ir,:iifshereby seek the following prelinir,ary

injunctive relief:

I. LIMITATION OS .+~CCESSTO BIKINI ATOLL

The p~~?ct?al neans of transportation within the
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,. Marshall Islands consists of field trip ships operated by the

Division of Transportation of the Trust Territory Government

or privately operated ships, subject to the regulatory

authority” of the Trust Territory Government. During the

past several years approximately 75 people,

members of the Bikini community, have taken

residence in some of the 40 concrete houses

most of them

up permanent

constructed on

Bikini Island, Bikini Atoll. The field trip ships and other

ships subject to Trust Territory Government regulations

continue to provide a means of access to Bikini Atoll.

Statements of representa~ives of the United States

Atomic Energy Con’mission (fiC) and United States Energy

Research and DevelopDent Administration (ERDA) have given

the People of Bikini a basis to believe return to Bikini

Atoll is a safe thing for them to do. In other words,

Defendants have collectively acted to create a presently

existing situation in which

People may go to Bikini for

there.

some members of the Bikini

the pur?ose of permanent residence

Completion of a valid radiological survey of

Bikini Atoll may show that permanent residence in the Atoll

is not acceptable on any practical basis, or completion of

such a survey may show that residence on Bikini Atoll must

be made subject to conditions not presently kmown. TINJS,

any person who now goes to Bikini may face a n’eedfor further

relocation upon completion of a radiological sumey.

Irreparable injury may ensue from either the need for further

relocation or from radiation exposure incurred while at

Bil+ni Island, or both.

To prevent such irreparable injury, this Court
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s:.ouldstrictly lLnic access to Bikini Atoll, with an injunc-

tion providing that the Defendants nust prevent anyone fron

using the means of transportation presently available to

take up pernanent residence at Bikini except under such

conditions as the Court may order.

The Court should not permit any person to take up

permanent residence at Bikini Atoll unless that person is

fully apprised of the potential risks which attend such a

relocation, with that advice to be given in ?!arshalleseif

the person does not read or understand English, and with

further condition that the Defendants, particul~rly EL~A,

should agree to bear the ex?ense of all future needs with

regard to health care, shelter and nutrition, and any neces-

sary further =elocation, of any person who, notwitsstandins

advice as to risks, nay, nevertheless, decifieto return to

Bikini Atoll.

II. CONTINGE2JCY?L\XNIXG FOR RELOCATION OF PR2SEJlTBIKINI

ISLAND RESIDEWS.

Completion of a valid radiological survey with -

regard to Bikini .itollmay w’ellshow. on the basis of the

preliminary results of the 1975 survey, that perrment

residence on Bikini Islaiidis unacceptably risky, no mattsr

what precautions are taken. Alternatively, such a survey

may reveal that risks may be mini=ized by the taking of

additional precautions not presently recomend?d. That

information =ay be available within a matter of days after

completion of an

consideration of

expected to live

aezial radiation survey together with

probable patterns of life Styie of persons

on Bikini Atoll. in the event c’heinfom.zzion

DOEARCHIV= “
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obzaiaed fron such a survey does indicate a need for reloca-

tion of t>e ?ersans presently living on Bikini Atoll, that

skoalc!not await further months of study and

Contingency planning for the possible need for

oc=tioa of the present 13ikiniIsland residents

should be undertaken immediately in order to prevent further

irre?arzble injury to them by way of additional radiation

exposure. This Court should order the Defendants to submit

such a cont:nge>cy plan within sixty days after entry of the

preliminary injunction.
,>

III. REQUIRE!3LT FOR INFORMATION IN WHUS.HALLESEAS lY,LLAS

ENGLISH.

While post of the People of Bikini do not read or

unde=scand the EaSlish language, virtually all are well

educated ?ersons -.;’noread llarshallese. Much of the willingness

on t.ne?azt of t>e People of Bikini to accept the risks of

uove~ent to Bikiai has been based on the failure on the part

of Defendszts to furnish them with scientific informatiori

known to Defendants. Ultimately, ir is the Bikini People,
.
not the Defendants who must make the decisions as to where’

they

on a

tion

will live. They can only participate in those decisions

~.eaaingful32sis iZ they are furnished necessary info:.a-

in their own language. So long as information known to

Defendaacs is wirYneld from the People of Bikini by means of

failure tc translate it into Marshallese, the People of
●

Bikini will conrtnue to be irreparably injured by their

ina3ility co ?aztLcC?ate in making decisions which affect ~

then. The Court should order Defendants to furnish all further

material info~acion, such as reports, inter-agency communi.cationso

the Radiological Suxey Re?ort, Environmental Ir.pactStatement

D~EARc}lrvEs
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a~~ ~.!ascerPlan, to~ether ::ithrelated material in j,!arshallese,

, as xell as English.

IV. I:C!JIDIAT5EX.XII!WTIOI:OF PERSONS WHO HAVE BEEN

PLACED AT RISK

August 1?, 1963 :<asthe date of ince?tion of the

Bikini Resettlemen~. On chat date President Lyndon B.

Johnson announced the availability of Bikini .Atollfor

return to the Bikini People. Verified Co~plaint ? 60. In a

press release on the sane date AEC deemed its own role in

the decision to initiate ;he Resettlement “greatly satisfying’”.

The dec<sion to initiate the Resettler!ent, simul-

taneously announcei by )EC and t>.ePresident, xas based on a

1967 radiation suzv2y of 3:kini Atoll, perforied by the XC

and az evaluation o: che results of that surve:?by an Ad 90C

cor.~it~ee,~ost o: x?.oser.sabers~.adactive A:C ties at the

time they servetion zhe Conaittee.

As a result of zhe 1967 survsy and E32 1968 re?ort

of the Ad Hoc Corz,iztee,t?.eBikini Resettlenen.twas begun,

lead;xg eve~tuzlly ZD c12s2-up of debris znd sczcb vegetation

on the islands of Bikini and Eneu, replanting of Bikini and

Eneu with coconucs, pandanas, and breadfruit z-d construction

of Phase I Housing (consisting of 40 houses) CR 3ikini Islaiid.

Narshallese la”oo=ers,

People of ~ikini, :.Tsre used for

After constmctiox of the ?hase

fanilies volunt.2zil:?zovec back

the fa~.il:~of Jor.e2 Leviticus,

action.

including soze aetiers of the

the work on Bikini Island.

I Housing, several Bikini

to Bikini Islz~d, including

one of the Plaintiffs in this

At presezt appz~ximatel:?75 people live on Bikini

Island and perhaps as ctar;:as 100 to 150 people have been

placed ac risk as a resulz of their presence on 3ikini Islanc!,

exposed to what are now knmn to be very Y,iShIe\”elsof

POEARCHIVES
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excsmal ga~a radia~ion, for substantial periods of time.

AS shohm by his affidavit, Jormea Leviticus and

his family are anong those who have been exposed to high

radiation on 3ikini Island over substantial time. Yleanwhile,

for reasons nade clear in his affidavit, he and others

sinilarly situated, have experienced a total loss of con-

fidence in health care monitoring offered first by AEC and

now by EP~A, uiiderthe direction of Dr. Robert Conard. Dr.

Conard is a nenber of the staff of ihe Broo~haven ~?ational

Laboratory at Upton, L.I., Hew York. Brookhzven was fonerly

an XC institution and is now associated with AEC’S successor

agency, ERDA.

Clearly Jo~-ea Leviticus and others similarly

s.itvatedare ent~tled to iimnediate examination of the type

pra~:ed for in the Verified Complaint. It is equally clear

that whate’~erDr. Conard’s credentials may be, Jomea Leviticus

and others sir.ilzrlysituated have no confidence in his

concern for their wellbeing. In order that the Bikini

‘People may have confidence in the results of whatever evaluation

is -de of those who have been placed at risk, the evaluation

must be mde by scientific personnel independent of either

AEC or ERDA as to wflnoseselection the People of Bikini have
.

had some meaningful role.

This Court should order that scientific evaluation

of the type ?zayed for in the Verified Complaint be made

immediately available to Jormea Leviticus and his family and

all of the persons who now reside on Bikini Island and to all

other persons who have been on Bikini Island for substantial
.,

DOEARCHIVM
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?eziods of tiz.e,~cicha requirement that ERiJAf~~ish technical

assistance antifacilities for the examinations ‘,:y.ichmust be

nade, includi>g its vessel Liktanur. EPJM should be ordered

to contract with the scientific personnel appro~~sdby the

Cour: to carz;:out t>.eexaminations and, where i>dicated,

treatzent .

Arrangements for these examina~ions sh~uld be

inplenent.edwit’n~dxinun possible speed in order zhat such

treatnent as nay be indicated of the exposed pezsans can be

co=.enced as soon as possible. The Ccurt shoul~ arder ERDA

to contract with sciezt~fic personnel to F.a!<eZ>e ex2~inations

in not zore that five days after the date of the entry of

the ?rel~~inary injunction order and should order that the
.

vessel Li’ktanurc12?2rtfrom its base at R.rajelsinAtoll Sor

order that the Depaztnent of Defense, which n2in:2ins extensi~~e

logistical su??ozc Saciiities at the Kwajelein !~issileRange

provide all necessary sup?ort personnel and eqc~;xent for

carrying out examinations of the persons at Biki~.iIsland as

pro:.ptly as ?ossi51e.

v. PROHIBITION OF COMMUNICATION “-

Depart=enz of Iacerior, as the a~enc~ ~xecificallY

charged With responsibility for administration OX the T~st

Territory, cannbt zzaliscically be expec:ed to czzse corrmni-

cations with any of z’n2citizens of Micronesia. ERDA, how-

ever, h2s no funcz%cmal need to communicate on 22 official

basis “~ithany of che citizens of the Trust Ter=izory.

Official comnunicac:on by repr;sent2~5ves of f~z:z UC and

DOEARCHIVES
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ERD-::~ith the ?eo?le of 3ikini has been the cause of much of

the da~age alreai:~~me to the Bikini community.

For exazple, it was AEC’S recommendation that the

People aigtizgo .D2C:Xto Bikini Island without appreciable

risk of ex?osure to radiation which lead to willingness on

the part of Bikineans, such as Jormea Leviticus, to actually

take their Ianilies and return to Bikini.

By August 2nd September, 1975, communication fron

different agencies of the United States Government to the

people of Bikini hag become totally contradictory.

At the sa~e tine a representative of ERDA vas at

Kili telling cbe ?eo?le of Bikini that Bikini Island was

“safe” and that he ~Couldhimself have no reservation about

living thers, th2 ~epartnent of Interior was announcing

officially in l<ashingtonthat the further P.esettlerentof

Bikini Island nust be stopped because of the apparent risks

of radiation based on the August 1975 preliminary reports by

ERDA.

For the People of

conflicting statements only

.

Bikini, who have heard these

in spoken form, in English

translated into x~-s>allese, without opportunity to ~evfew

the underlying scien~ific or technical documents in their

own language, th2 result has been confusion and heartbreak.

By their own terms, the August 1975 ERDA documents

are so preliinina....7in nature that expression of conclusions

as to safety of 3i7&iniIsland is not warranted. The docu-

.
ments thenselvss scace that many tests have yet to be com-

pleted, includin3 such vitally important tests as chat of

radioacttv<zy 05 gracnd water at Eneu Island.

the Peo?le of Bikini have a strong desire to

D~XARCHIVES
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rezurn to their hozeland if that is possible. Particularly

anon: the older peo?le, for whom the past thirty years have

been an exile, the tiesireto go hone is overpowering.

Until coa?letion of a valid radiological survey

and anzlysis of it axd completion of examinations of those

who have been at ris’k,t-herewill not be any point at which

there is any real need for the People of Bikini to hear from

ERDA . Promises of a P.esettlenentby AEC and ERDA have not

been fulfilled and, clearly, are not going to be fulfilled

within the next severzl xonths.

Further cozzxnication by E?QA to the Peo?le of

Bikini is likely, at this point, only to further confuse the

process they must go through of evaluating the risks they

face.

In ord2r co ~=cili~ate th2 orderly trar.s~issionOf

substantial bodies o= technical information to the ?eople of

Bikini in ?larshallese,this COUYC should enjoin all Defend-

ants ex:e?t the Deparz=zt of Inzerior and the Trusz Territory

Government from official communication with the People of

Bikini except for such communication as has either specific

Court approval or the co~sznt of ?lainciffs and t5eir counsel.

VI. COMPLETION OF ZA.BIOLOGICALSURVEY-

The Enewetak Radiological Survey, conpleted in

1973, at a cost of core than $3,000,000 sets a ninimun standard

for the quality of cm?=e’nensive radiological survey which must

be perforzed with re~a=d to Bikini Atoll in order to make it

possible for the Pec?le of Bikini to detemine T,7h2:h2rthey

wish co expose th2nselves to the risk of radiation at their

homeland.
DOEARCHIVE.S
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. As shown by the Verified Complaint, all of the

agency Defendants are agreed that the radiological survey

performed thus fa~ at Bikini is inadequate to the need for

information, on the part of not only the Bikini People, but

also the Defendant agencies.

It is clear that compliance with the National

Environmental Policy Act (NEPA) can only be attained by

first completing a valid aerial radiological survey, then

analyzing the data from the survey as well as the data from

“evaluation of persons who have been exposed to radiation on

Bikini Island.

Without completion of an aerial radiological

survey, there cannot ever be NE?.4compliance. Furthemaore,

so long as a radiological survey is not conpleted, the

People of Bikini are ?recluded from making zny decisions as

to where they w211 live or

Irreparable injary is thus

to be gained from a survey

what will be their future.

ongoing so long as the inforaatio~.

is unavailable.
.

Obviously, the survey is not going to be completed

unless it is, at some point, begun. ERDA itself expressed a

willingness to start a radiological survey in .4pril1975.

Verified Complaint ‘i74. Request was made thzt the Depart-

ment of Defense provide helicopters necessary to such a

survey. Tne Department of Defense did not bother to reply

to the ~arch 1975 request from Department of the Interior

for helicopter support until May 29, 1975, almost three

‘months later. As ?1 76-79 of the Verified Complaint show,

letters from onz cabiiaetof?icer to another we>t all the way

around the hom from ERDA to Interior to Defense and back.

again but no helicopters were provi~ed and no aerial radiological

D~EARcIHv~
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s.mvey ‘..:asconducte~. All parties concede the need for a

survey. Until the survey has started, irreparable harm will

contiaue and there will be a continuing failurz to begin

even mini-~l coraplia~.cewith NEPA requirements .

This Courz should order the several government

agency i)2fendantsto quii passing the buck aad get on with

the job of completin~ an aerial radiological survey of

Bikini and such other ::orzhernE!arshall’sAtolls as are

necess2r;: to draw valid conclusions as to the r~sks of

radiatiox posed by the Bikini Resettlement and so that the

irre?2rz31s injury to w’nichthe People of 3ikini have been

subjectsd can come to an end at che earliest possible date

and so :k2t al-lof the agency Defendants can cone into

complia~ce xith requ~rs=ents of NE?A at the earliest possible

date.

It is requesceti that this Court ortierthe several

age~~?zs :0 comnence 2ccual onsite aerial raciiological

surveillzxce no lacer t5zz 30 days after the datz the pre-

liminary injunction is issued and order that the aerial

radiolog~cal survey be coz?leted no later than 120 days

after Khe date of the Court’s order.

VII. IL7EP5NDENT ASA.LYSIS

As stated abovs, the People of Bikini have utterly

lost fa:ch in the conclusions which have been expressed to
.

them by ~irst AEC then E?JA. They cannot cake decisions

with :{hichzhey, as a co=.unity, are satis=ieci,unless they .

have ccm~iiznce in the scientific a&ice upon x’nichchose

decisio?s nust be based. Furthermore, compliance !:ithhTPA
*-

reqUireS an ability for analysis of technical dzza indeDend.e3t

DOEARCEHVES
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fron persons responsible for operational levels of agency

projects.

Therefore, chis Court should order that ERDA

con:ract with a panel of competent scientific personnel

ap?zoved by the Court for the purpose of znalysis and

evaluation of the data produced by aerial radiological.

sur~.eillance.

As the aerizl radiological survey will probably

req”~ire a minimun of 60 days for completion, after the date

the helicopters are on site, the Court has several months

within which to review with the parties the selection of a

panel for analysis of the,data produced by the surveillance.

ERDA should be required to contract with independent experts

approved by the Court no later than 60 days after the date

of entry of che preli~%nary injunction for 2nalysis of the

datz produced by the su~veillance.

VIII. COM?LETIOI?OF RADIOLOGICAL ANALYSIS OF FLORA AND FAUNA

The two reports distributed at the Au~st 12, 1975

Livermore, California meeting indicate that the Lawrence

Live=ore Laboratory is presently enga~ed in analysis of

water, soil and other types of samples frcm Bikini and Eneu

Isl.?.nds.The panel of independent scientific personnel whcm

we have asked the Court to appoint under Feading VII should

make recommendations to the Court as to such additional

analysis as ray be indicated with regard to siiailarsamples

71 islands of Bi-kiniAtoll and such other~or the re=aining .

North.eznMarshalls Atolls as may be reasonably necessary in

order to draw valid conclusions as to the degree of risk

prekented to the People of Bikini by the Bikini Resettlement.

DOEARCHIVES
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IX. CONTROL 07 AGZ:;CYSPENDING AVD CO:iTMCTS

The

includin~ the

1975, and the

September 19,

dzvela?~ents of the past several conths,

neeting at Livernore, California, J.ugust12,

interagency meeting at llashington, D-C.

1975, indicate Zh2t while the Defendant agencies

are continuing to fail to comply with the requirements of

NEPA and are continuing to perpetrate irreparable barn upon

the People of Bikini by theix failure to move fo~.~ardwith

the Bikini Resettlement, they are not failing to spend

substantial sum of money, both within their agenc?es and by

contract, all supgasecly directed toward zdvancing the

Bikini Resetclenent.

Tinecollapse of the Bikini Resettlement represents

a classic case of bcxeaucrati-c dysfunction. l,:oneyis still

being s?ent; Deetin<s zre still beiag held; bu~eaucr~t~ con-

tinue to fly all OVei the northern tienisp’nereon government

e-xpenseaccounts, b~t nothing is being done about the People

of Bikini.

Spending hmdreds of thous~nds, if not millions Of

dollars on a major federal action without any attenpt at com-

pliance with rb.ers<uirznents of T{EPAis not only wasteful,

it is also illegal.

The only avenue open to Plaintiffs to insure that

the noney which has ieen appropriated for the Bikini Resettle-

ment is spent toward that end is to request that this Court

use its power uncle=MPA to halt ~dzther intrzaqezcy, inter-

agency and contzacz spending on the Bikini Resettlement until

such tine as che DeSendant agencies show that the money they

wish to s?end is co be spent in corqliance with YEP.\and

without continuing irreparable ham to the People of Bikini.

DOEARCHIV~ “
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Plaintiffs wish to make it very clear, however,.

that they do not want Bikini Resettlement stop?sd. They

only want it halted long enough to bring it un~er control

and organize it so there is compliance with llE?.\and some

reasonable chance that the project will result in benefit to

the People of Bikini.

It is requested that this Court”entez an order.

requiring that the Defendant agencies be requfzed to seek

and obtain step-by-step prior Court

spending on the Bik<ni Resettlement

to re?ort to the Court on a regular

approval of further

and that t?zy be required

basis, not less frequep.tly

than every 45 days, as to”the progress of those steps of the

Resettlement which have been approved by the C~urt for

further action.

It should be clear that Plaintiffs Erz at this

time willing to consent to further agency spe~d<ng on those

specific steps which they have asked the Cou=t to order

Defendants to take in the next few days and mor.Khs,without

need for the Defendants to seek further Court z?proval

before taking those steps. Thus , the specific affirmative

ste?s which are soughr in this l-lotionfor Preliminary In-

junction can be undertaken by the Defend2nt z~=ncies and

money can be spent on them without any need on the part of

Defendant agencies to obtain prior Court appro-~al for such

spez~ing.

However, all other spending supposedly related to

‘the Bikini Resettlement, apart from the steps specifically

requested to be affirmatively ordered abave, ~~iauldb.e

halted immediately, including intraagency, ir.:>ragencyand..

contract paynencs until such time as the Cour: approves

DOEARCHIV~
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$?ecific cont=acts zad seeps to be taken. Th.2tap?roval

ShOUld be withheld !~ntilthe Defendants are able to show, on

a step-by-step basis, that further steps will bring them

into compliance wi:h ::Z?.\,leading with all due deliberate

~-aft Environmental Ia~act Stater.entspeed to completion af /-

(DEIS), which DEIS shouia be furnished to Plaintiffs and the

persons they represent in both English and }!arshallese at

the

one

x.

earliest possible dare, and, in any event, no later than

year after the date of entry of,the preliminary injunction.

,

FURTHER ;IOXITORING OF THE RESETTLE}T1:TBY TdE COURT

In order to ix?surethat the 3ikini Resettle~ent

does not again stall out into its present posture, Plaintiffs

request that the Court a~fi~~atively require that the Defend-

ants subzit all f’2::52ractivity to regu12r Monitoring by

the Coucc, with eacl~~sfz~dant being requir~ci to submit a

report to the Court ar,d?Ia<ntiffs and their counsel in both

English and Xarshzllese ?very 45 days detail~ng such action

as has been taken by the agency during the 45 day period and

requesting approval for such further steps as the agency
.

wishes to take.

In the alzernacive, Plaintiffs request that the

Court order the several agencies to agree on a Project

Manage: to be an intiivid~alalso agreeable to Plaintiffs and

their counsel to ass’me personal administrative control of

the entire Bikini Gsetrlenent, with a requirement that the

Project >!anagerz<scl~argsthe re?orting function to the Court,

Plaintiffs and t5eLr cou>sel, every 45 days.

It is respect~ully subnitted that only by the

affi=ative injunction steps requested herein can the Bikini

Resettlement be brocght into compliance with !Z?A and only by .
.

DOEARcl+iVES
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the taking of those steps can further irreparable injury to the

People of Bikini be prevented.

Some of the damage which has been done can never

be repaired. Some people have been exposed to radiation,

needlessly, with probable adverse impact to their health

which cannot be remedied. However, by this Court’s use of

its broad equity power and its power to enforce the provisions

of NEPA, the Bikini Resettlement can be brought under control

and coordinated so that the People of Bikini can have the benefit

of rights protected under NEPA and so they can begin to

participate in planning for their futu

DATED : Honolulu, Hawaii, [% %-l-
/

Respectfully subnitted,

GEORGE M. ALLEN
Micronesia Lepal Services Corporat
Marshalls Office
P. C).BOX 376
Majuro, Marshall Islands 96960
Telephone: 227
Cable Address: Ilicrolex

DANIEL H. MACliEEKIN
THEODORE R. I!ITCIIELL
EDWARD C. KING
ANN E. ALLEN
Micronesia Legal Services Corpora~
Central Office
P. O. BOX 826
Safpan, Mariana Islands 96950
Telephone: 6?28/6471/6472
Cable Address: llicrolex

JONATllAN11.WEISGALL
h:ington & Burling~

- 16th Street, 1?.U.
Washington, D. C. 20006
Telephone: 202-452-6218
TCICX : 89-593

-- Cable Address: Covling
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.PAUL ALSTON
STANLEY E. LEVIN
LeCal Aid Society of Hawaii
Suite 404
200 N. Vineyard Blvd.
Honolulu. l!awaii 96817

Attorneys for Plaintiffs
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